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ATTN. Request for Comments
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Re: Reporting and Procedures Regul ations; Cuban Assets Contro
Regul ati ons: Publication of Economic Sanctions Enforcement Guidelines

Dear Chi ef of Records:

The National Lawyers Guild (the Guild) submits the followi ng comment to
proposed regul ati ons published in the Federal Register on or about
January 29, 2003, which includes appendices to the Reporting and
Procedures Regul ati ons of the Econom c Sanctions Enforcenent

Guidelines, 31 CF.R 501, as well as to the Cuban Assets Contro

Regul ations, 31 C.F.R 515,

The National Lawyers CGuild strongly objects to the proposed regul ati ons
regardi ng Econoni ¢ Sanctions Enforcenent CGuidelines, and al so adamantly
objects to the proposed appendix to the Cuban Assets Contro

Regul ations. The Guild asserts such a strong position on such issues
because the Cuild, founded in 1937, has al ways believed that
restrictions on people’s travel are a constitutional violation

OFAC s stated objective for such proposed appendices to the current
regul ations is, *“ to provide OFAC with a procedural franmework of
general applicability to pronote consistency while allow ng for the
appropriate exercise of agency discretion. They are also intended to
promote the transparency of OFAC s procedures and better informthe
regul ated comunity.” Wil e such an objective sounds rational, we
bel i eve that the proposed rul emaki ng, rather than achieving the stated



objective, is, instead, draconian in nature because it sets up a
stringent procedure for punishing people who have done nothi ng ot her
than travel to another country.

First and forenpst, the Guild reiterates its position that the Cuban
Assets Control Regul ations, which prohibit travel to Cuba w thout a
license, prevents United States citizens from exercising two
fundamental rights of the United States Constitution. The Fifth
Amendrent of the U. S. Constitution provides that no person may be
deprived of liberty without due process of |aw. The Suprene Court has
hel d that freedom of novement (or freedomto travel) is a fundanenta
right that cannot be restricted w thout due process of |aw
Additionally, the First Amendnment freedons of expression, speech, to
gather information, and of association — also fundanental rights in a
denocratic society — are infringed upon when people are not permitted
to travel. Wile the Guild does not anticipate that OFAC will rescind
the Cuban Assets Control Regul ations through this coment, we believe
it is inportant for us to again state that we oppose the existence of
such regul ations as long as they infri! nge upon our constitutiona
rights. Thus, this letter will set forth the specific objections that
we have to OFAC s proposed regulations. It will cite each objection in
the order that OFAC presented the proposed rule in the Federa

Regi ster, rather than cite objections in order of inportance.

31 CF.R Part 501(11) — License Suspension and Revocation; Cautionary
and Warning Letters

The Guild strongly objects to OFAC suspendi ng or revoking OFAC genera
or specific licenses because “[the] party has willfully made or caused
to be made in any license application, or in any report required
pursuant to a license, any statenent that was, at the tinme and in |ight
of the circunmstances under which it was nmade, false or nmisleading with
respect to any material fact or has omtted to state in any application
or report any material fact that was required.”

It is well established that individuals and institutions that apply for
specific licenses to travel to Cuba are put through a rigorous, overly
burdensome application process. OFAC s guidelines for specific license
applications demand “[a] full-tinme itinerary broken down by hal f-day or
smal l er intervals, describing for each interval what the focus and
nature of activities will be under the [ ] program” as well as a
statement of the “ratio of Cuban nationals to U S. participants in each
event.” The application also considers whether a great portion of the
activities of the proposed trip will be with people “acting, directly
or indirectly, for or on behalf of the Governnent of Cuba or its
parastatal industries or enterprises.”

Thus, to inpose a penalty on individuals or institutions that nake
every effort to conply with OFAC s burdensone application is overly
harsh. It is reasonable that at the tinme that a |licensing application
is submtted to OFAC, that the applicant cannot not possibly provide
OFAC with all of the requested information, either because the
application nmust be submitted so far in advance fromthe actual trave
date or because Cuba’'s state-run educational system inposes sone
changes or linmtations on the itinerary or who the travelers may neet.
Thus, we object to OFAC stripping an individual or an institution of
their license for a nere om ssion of information not known at the tinme



t he application was submitted or for a nmere change in information at
the tine of actual travel.

Further, we object to OFAC s proposed requirenment that a |license may be
revoked or suspended if “[t]he party has failed to file tinely reports
or conply with the record keeping requirenents of a general or specific
license.” OFAC does not follow a consistent practice of informng
license applicants of report or record keeping requirenments or
deadlines. Thus, to inpose a penalty for failure to conply with such
requi renents or deadlines, which are often unknown to the individual or
institution, is unnecessarily severe nature.

In light of recent events, the Guild strongly objects to OFAC s
proposed rule to suspend or revoke a |license because “[t]he party has
counsel ed, conmmanded, induced, procured, or know ngly aided or abetted
the violation by any other person of any provision of any |aw or

regul ations referred to above.” Such a vaguely worded rule clearly

vi ol ates freedom of speech — an inportant freedomin a denocratic
society - set forth in the First Amendnment of the U. S. Constitution

The rule pernmits arbitrary and capricious decisions on the part of OFAC
about what speech is considered a violation of such rule. This is
evidenced in a recent case that was brought to the Guild s attention in
approximately the last six nonths of an individual who received a pre-
penalty notice from OFAC for nmerely posting information on a website
regardi ng an event in Cuba. To sanction individuals and institutions
for exercising their freedom of speech by inposing the arbitrary rule
prohi biting communi cation! s regarding travel to Cuba couldn't be nore
draconi an.

The Guild additionally objects to OFAC s proposed rul e suspendi ng or
revoking a license if “[t]he party has comm tted any ot her act or

om ssion that denonstrates unfitness to conduct the transactions
authorized by the general or specific license.” Such rule is vague and
permts OFAC to have too much | eeway in sanctioning people for

unspeci fied activities.

31 CF.R Part 501(IIl) - Civil Penalties

The Guild strenuously objects to OFAC s proposed rule that “[e]ach
failure to respond to a requirenment to furnish information, issued
pursuant to 31 C. F.R 501.602, generally will result in a proposed
penalty in the amount of $10,000, irrespective of whether any other
violation is alleged.” Such a rule goes against the privil ege agai nst
sel f-incrimnation, due process of |aw and admi ni strative procedure.
OFAC issues requirement to furnish information (RFlI) letters in an
effort to obtain evidence that may be used agai nst an individual or
institution. Anyone who receives such a letter has the right to
decline to provide the requested information. To inpose a fine for
failure to respond to an RFI letter, a right that the recipient has, is
arbitrary and capricious and in violation of the Adm nistrative
Procedure Act. Further, the Guild urges OFAC to informindividuals of
their rights if an individual is contacted by OFAC, including their
right to legal representation. OFAC! chronically fails to inform
peopl e that they have the right to contact a | awer and when people’s
constitutional rights are being inplicated, as here, they should be

i nformed of the right to counsel



The Guild objects to OFAC s proposed rule regarding mtigating and
aggravating factors. Firstly, OFAC proposes, “departures fromthese
gui delines or fromprior history will be considered where appropriate.”
Such an arbitrary and capricious standard allows for discrimnatory
treatment of individuals who allegedly violate the Cuban Assets Contro
Regul ations. To include such a statenent in proposed regul ations flies
in the face of the alleged objective of the proposed rules, which is to
pronot e consi stency.

OFAC proposes “voluntarily disclosure” as a mitigating factor in the

i mposition of a fine, such that it may mitigate a fine by at |east 50%
OFAC al so states that voluntary disclosure is only net if disclosure
occurs prior to OFAC receiving any information regardi ng the unl awf ul
transactions from anot her source. Thus, if someone chooses to
voluntarily disclose to OFAC, unaware that another source inforned OFAC
of the transaction, OFAC will not consider the disclosure as a
mtigating factor. This begs the questions of why anyone woul d
voluntarily disclose, or incrimnate himor herself, when OFAC can

all ege that they already knew of the transaction, stripping the

i ndi vi dual of any benefit of voluntarily disclosing. Additionally,
such a standard violates the privilege of self-incrimnation and is
arbitrary and capricious and can be applied discrimnatorily. Again,
this is particularly the case where, as here, individuals are not being
informed of their right to counsel an! d the Guild urges OFAC to inform
i ndi vidual s of that right.

31 CF.R Part 515 — Cuban Assets Control Regul ations

The National Lawyers CGuild unwaveringly objects to OFAC s proposed
appendi x, which reads “Cuba Travel -Related and Certain Other Violations
of 31 CF.R Part 515.” Specifically, the Guild objects to the
“Travel er Violations/Anounts for Prepenalty Notices.”

Wil e such proposed regul ati ons may provide for nore consistency as to
the dollar anounts inposed as fines by OFAC, the proposed rul e does not
address, but rather continues to perpetuate, the issue of

di scrimnatory treatnent of certain travelers.

Firstly, OFAC uses the broad term “tourist travel-related
transactions.” OFAC fails to distinguish between an organi zed or

i ndividual trip to Cuba to sit on the beach versus and organi zed or

i ndividual trip to Cuba for educational or people-to-people exchange
purposes. These are clearly very different kinds of trips to Cuba.
That is not to say that both purposes for travel are not an exercise in
the freedom of novenent- or travel - declared a fundamental right by
the Supreme Court. Yet, a trip for educational or people-to-people
exchange is also a very clear exercise of First Anendnent freedons of
speech and to gather information. But, in the eyes of OFAC, both are
equal | y sanctionabl e conduct that nust be harshly fined - $7,500 for a
first trip and $10, 000 each additional trip

Secondly, OFAC further acts discrinmnately by inposing nuch |ower fines
on Cuban- Armericans who travel to Cuba. That is, “[t]ravel-related
transactions involving unlicensed visits to close relatives” are not
fined at all for the first trip — only a warning letter is sent — and a
$1,000 fine for a subsequent trip if OFACis notified or $4,000 if OFAC
is not notified. Thus, Cuban-Anericans traveling to Cuba in violation



of OFAC s regul ations, are punished | ess-harshly. The Guild strongly
opposes OFAC s use of discrimnation in applying harsh civil penalties.

Thirdly, OFAC proposes fines of $3,000 prior to agency notice and

$10, 000 subsequent to agency notice for “[t]ravel-related transactions
where no specific license was issued under 31 C F.R 515.560(a)(3)-(12)
but where there is evidence that the purpose of the travel fits within
one of the categories of licensable activities.” Many, probably nost,
Ameri cans do not know that there is a conplex |aw regulating travel to
Cuba and never realize that travel to Cuba in the 21st Century is stil
prohibited. In addition, the Cuban Assets Control Regul ations are
convol uted and unclear in many areas, making it difficult for |awers
to fully understand, let alone a | ayperson. Further, as our current
adm nistration seeks to i npose denpbcracy in other parts of the world,
one can’'t inmagine the sane administration inposes limts on our freedom
to travel. All of this, conbined with the fact that travel is
permtted to other countries still under socialist or communist rule
and/or with ver! y clear track records of human rights violations (the
Peopl e’ s Republic of China, Vietnam North Korea), many people trave
to Cuba without a Iicense having never realized that there is a

i censing application process and having seen so many advertisenents
for travel to Cuba through a third country. OFAC s proposed rule to
harshly fine such individuals is arbitrary and capricious and viol ates
such individuals’ First and Fifth Anendnent rights. On these grounds,
the GQuild opposes such a rule.

Thank you for your attention to this matter.

Si ncerely,

Bruce D. Nestor, President
Nati onal Lawyers CGuild



